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This adversary proceeding canme before the court for trial
on February 25, 1998, upon the plaintiff’s anended conplaint
objecting to discharge under 11 U S. C. 8§ 727(a)(4) and (5) and
requesting a determ nation of nondischargeability of debt under
11 U.S.C 8 523(a)(2)(A). Consolidated with the trial was a
hearing on plaintiff’s notion to dismss for lack of good faith
pursuant to 11 U S.C. § 707(a) filed in the underlying chapter
7 case. For the follow ng reasons, the notion to dismss wll
be denied and the adversary proceeding dismssed, the court
havi ng concluded that the judgnent debt owed by debtor Ronnie
Hobert Gentry to plaintiff Barbara Casteel should not be
excepted from discharge and that the debtor should be granted a

di schar ge. This is a core proceeding. See 28 U S C

§ 157(b)(2) (A, (1),(J) and (O.

l.

The facts of this case arise out of a friendship that went
awy when one friend |oaned noney to the other and brings to
m nd t he Shakespear ean quotati on:

Nei t her a borrower nor a | ender be:

For | oan oft |loses both itself and friend,

And borrowi ng dulls the edge of husbandry.

W SHAKESPEARE, Haml et, Act |, Sc. 3, pp. 75-76, THe CowLETE PLAYS AND



Poevs oF WLLI AM SHAKESPEARE (W A, Nei | son 1941).

The debtor and plaintiff are both enployed by Holston
Def ense Corporation, a subsidiary of Eastnman Chem cal Conpany
(“Eastman”), in Kingsport, Tennessee, the debtor having worked
there 30 years and the plaintiff 32 years. For five years, both
worked in the accounting departnent, their desks being
approxinmately ten feet apart. As coworkers they becane, in the
words of both, best friends, often |unching together or spending
break time together when they would go outside to snpke
cigarettes since snoking was prohibited within the office.

In May 1995, plaintiff offered to |oan the debtor $2,000. 00
when she | earned that he was experiencing financial problens due
to the expense of caring for his termnally ill nother. The
debtor accepted the offer, receiving a check fromthe plaintiff
on May 18, 1995. To repay the loan plus a small anount of
interest, the debtor gave plaintiff twelve postdated checks in
the amount of $175.83 each, with the first check dated July 1,
1995, and subsequent checks dated the first of each nonth
thereafter. Only the July and August paynents were ever nade on

the |l oan.?

Plaintiff testified that the debtor told her not to deposit
the July check and instead paid her in cash although the paynent
was three weeks | ate. She stated that when he made a paynent,
she would wite him a receipt on the back of the appropriate

(continued. . .)



In early Decenber 1995, the debtor asked plaintiff to |oan
him the sum of $4,000.00 because he was behind on his nortgage
paynents. Plaintiff agreed. To evidence the indebtedness, the
debtor gave plaintiff a check on Decenber 8, 1995, for
$4,400. 00, the ampount of the loan plus 10% interest, dated for
March 1996 when the enployees of Eastman and its subsidiaries
were schedul ed to receive their annual wage divi dend checks.

The check was never deposited and no paynents were ever nade
on the $4,000.00 I oan. On January 7, 1997, plaintiff sued to
recover the sums she was owed from both | oans. A consent
judgnment in the anmobunt of $6,266.34 was entered on February 19,
1997, in the Ceneral Sessions Court for Sullivan County,

Tennessee. Plaintiff subsequently began collection efforts by

}(...continued)
postdated check. Plaintiff also testified that when it was tine
for the August paynent to be made, the debtor again told her not
to deposit the check. She stated that the debtor paid her
$100.00 in cash two weeks after the August paynent was due and
that the balance of the August paynent was not nmade until
Sept enber . The debtor, however, submtted the July and August

checks which contradicted the plaintiff’s testinony. The
receipt witten by the plaintiff on the back of the July check
reads: “Paid $175.83 7-5-95 B Kiser.” (Plaintiff’'s last nane

was Kiser prior to her marriage in 1996.) On the back of the
August check, plaintiff wote: “Received $175.83 Cash from
R Gentry. Barbara Kiser 8-1-95.” Plaintiff denied that paynent
had been made on the dates witten on the back of the checks,
explaining that she did not put the correct date of paynent on
the receipts so that if anything happened, no one would know
that the debtor had been late in paying her. The court did not
find the plaintiff credible in this regard.
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filing a garni shment application on March 4, 1997, and proceeded
to garnish two regular biweekly paychecks of the debtor in the
anount of $300. 00 each.

These collection efforts were stayed when the debtor filed
a voluntary petition on March 21, 1997, commencing this chapter
7 Dbankruptcy case. The debtor’s schedules list assets of
$60, 524.19% and liabilities of $100,310.69, consisting of secured
debts of $79,372.11 and unsecured, nonpriority debts of
$20, 938. 58. Plaintiff was included in the list of unsecured
creditors with a schedul ed debt of $6,266. 34.

On July 15, 1997, plaintiff filed a notion to dismss the
debtor’s bankruptcy case pursuant to 11 U S.C 8§ 707(a) on the
basis that it was filed in bad faith. As grounds for the
dism ssal, plaintiff alleges that:

(1) the debtor had significant inconme in 1995 and 1996 yet
failed or refused to pay his obligations during that period of

time, including his obligation to the plaintiff;

2The debtor listed his interest in these assets as only
$728. 57. Apparently, debtor was under the m staken assunption
that value is limted to equity and that any equity is split in
half if the asset is jointly owmed with a spouse, even though
the nature of the interest is a tenancy by the entirety. See
e.g., Hackett v. Commrercial Banking Corp. (In re Hackett), 13
B.R 755, 756-57 (Bankr. E. D. Pa. 1981)(individual who holds
property as tenant by the entireties nay not treat the tenancy
as divided in half for purposes of admnistration of bankruptcy
estate).



(2) the debtor has failed to provide an adequat e expl anati on
as to the use of his noney during those years;

(3) the debtor has not nade a good faith attenpt to resolve
his debt problenms but has instead evaded and avoided his
obl i gations; and

(4) the chapter 7 case was filed primarily to avoid paying
the plaintiff and a debt owed for the funeral of debtor’s nother
since the debtor did not have significant debts at the tinme of
his bankruptcy filing and has reaffirnmed all secured debts and
even one | arge unsecured debt.

Cont enporaneous with the filing of the notion to dismss,
plaintiff initiated this adversary proceeding by filing a
conplaint to determne the dischargeability of debt and
objecting to discharge. Plaintiff alleges in the conplaint that
the debt owed to her by the debtor arising out of the $4,000.00
| oan is nondi schargeabl e under § 523(a)(2)(A) of the Bankruptcy
Code because it was procured by false pretenses, a false
representation, or actual fraud in that the debtor never had any
intention to repay the noney he borrowed from her. Plaintiff
asserts that the debtor nade false representations as to the
use, the necessity, and the repaynent of the loan, including the
m srepresentation that he would repay the |oan upon receiving

hi s annual wage divi dend check.



Plaintiff also alleged in her original conplaint that the
debtor should be denied a discharge under 11 U S. C 8§ 727(a)?®
because he knowingly and fraudulently made false oaths and
accounts in connection wth his bankruptcy case. Subsequent |y
on February 17, 1998, plaintiff anmended her conplaint® to assert
that the debtor should be denied a discharge under 11 U S C
8§ 727(a)(5) because he al | egedly failed to expl ai n
satisfactorily the loss or deficiency of his assets to neet his
prepetition liabilities. Plaintiff notes that debtor and his
wi fe had gross annual inconme of alnost $65,000.00 in 1996, yet
the debtor failed to pay plaintiff, his nonthly nortgage
paynments of $550.00 per nonth and the funeral bill of his
nother, and failed to insure his house or his vehicles.

Plaintiff also asserts that throughout 1996, the debtor nade

*Plaintiff did not reference any particular subsection of
8§ 727(a), but the allegations clearly nodel 8§ 727(a)(4)(A).

‘“Pursuant to the court’s directive at a hearing on
plaintiff’s notion to anend conplaint on February 11, 1998, and
as incorporated in the court’s order of February 19, 1998,
plaintiff was permtted to amend her conplaint to include
§ 727(a)(5) as an additional ground for the denial of discharge
since the factual allegations which would support discharge
denial on this basis had been pled in the original conplaint.
In his answer to the anmended conplaint filed on February 20,
1998, debtor asserted that the anended conpl aint added new facts
not previously before the <court and should therefore be
di sm ssed. The court having concluded that the anended
conpl aint should be dismssed, the debtor’s objection to the
anended conplaint is noot.



substantial cash wthdrawals from his checking account on a
regul ar basis but has failed to offer any explanation for his
use of the w thdrawn funds. On February 24, 1998, an order
consolidating the hearing on the notion to dismss wth the
trial of this adversary proceeding was entered by the court at

the plaintiff’s request w thout objection fromthe debtor.?

11 U.S.C 8 523(a)(2)(A) provides in relevant part that:

(a) A discharge under section 727 ... does
not discharge an individual debtor from any
debt —. ..

(2) for nmoney ... to the extent obtained by—

(A) false pretenses, a false representation
or actual fraud, other than a statenent
respecting the debtor’s or an insider’s
financial condition ....

As recently reiterated by the Sixth Crcuit Court of Appeals:

In order to except a debt from discharge under
8 523(a)(2)(A), a creditor nust prove the follow ng
el enents: (1) the debtor obtained the noney through a
material msrepresentation that, at the tine, the
debtor knew was false or nade with gross reckl essness
as to its truth; (2) the debtor intended to deceive
the creditor; (3) the creditor justifiably [footnote
omtted] relied upon the false representation; and (4)
its reliance was the proxi mate cause of the |oss. See
Longo v. MLaren (In re MLaren), 3 F.3d 958, 961 (6th
Cir. 1993). In order to except a debt from discharge,
a creditor nust prove each of these elenents by a

The court granted the plaintiff’s notion to consolidate at
a hearing on August 26, 1997, but counsel inadvertently failed
to tinmely tender an order as directed by the court.
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preponderance of the evidence. See Grogan v. G@Garner,
498 U.S. 279, 291 (1991). Further, exceptions to
di scharge are to be strictly construed against the
creditor. See Manufacturer's Hanover Trust v. Ward,
(Inre Ward ), 857 F.2d 1082, 1083 (6th Cr. 1988).

Renbert v. AT&T Universal Card Services, Inc. (In re Renbert),

__F.2d __, 1998 W. 161706 at *2 (6th Gir. 1998).

Plaintiff does not challenge the dischargeability of the
first loan in the anmount of $2,00.00 that she made to the debtor
in May 1995. She acknow edges that the debtor did not request
this loan and thus nade no representations falsely or otherw se
to obtain the nopney. The plaintiff charges, however, that the
$4, 000. 00 | oan made in Decenber 1995 was obtained through false
representations that the noney was needed to catch up the
debtor’s hone nortgage paynents and that the debtor would repay
the plaintiff out of his annual wage dividend check.

Wth respect to the first alleged msrepresentation, the
evi dence undisputedly established that rather than false, the
statenent was in fact correct: the debtor was behind in his
nortgage paynents and the Decenber |oan was needed and used to
catch up these paynents. M. Gentry testified that by Decenber
1995, he was sone six or seven nonths behind in his nortgage and
no evidence was offered to the contrary. On Decenber 15, 1995,

the debtor mmniled a cashier’s check in the anmount of $2,274.00

to F.T.B. Mrtgage Services and on Decenber 29, 1995, he wred



$3,090.00 through Wstern Union to F.T.B. Mrtgage Services.
M. Gentry testified that the noney had been wred because it
was necessary for the funds to be received by the nortgage
holder by a certain date in order to stop the scheduled
foreclosure.

The plaintiff made nuch-to-do about the fact that the debtor
did not inmmediately forward all of the |oan proceeds to the
nort gage hol der upon receiving the check from the plaintiff on
Decenber 8, 1995, but instead placed the noney in his checking
account with the result that sone of the nonies were used to pay
various living expenses. Even though the nortgage hol der was
not paid until one week and three weeks after the l[oan from the
plaintiff, the fact remains that the debtor would not have been
able to catch up his nortgage paynents but for the |oan fromthe
plaintiff. Accordingly the court finds no msrepresentation as
to the need or purpose of the loan and its usage.

Plaintiff also contends that the debtor nmade a material
m srepresentation with the intent to deceive by telling her that
he would repay her from his annual wage dividend check when he
had no intention of doing so. Qoviously, it was contenpl ated
that the loan would be repaid at wage dividend tine since the
$4,400. 00 check was dated for March 1996, when wage divi dends

are generally paid. The parties’ testinonies as to why the |oan
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was not paid at that tinme differed. The debtor testified that
the plaintiff telephoned him on the day wage dividends were
announced® and advised him that she was going out of town on a
trip. He asked if she had cashed the $4,400.00 check and she
allegedly told him that she was not calling about the check.
The debtor testified that he asked plaintiff if it would be okay
if he used his wage dividend to pay nore pressing bills and she
told himnot to worry about repaying her now.

Plaintiff testified that she tel ephoned the debtor about a
week after the wage dividends were declared because she had not
heard from him about repaying the [ oan. She stated that when
the debtor heard her voice, he told her that he had been neaning
to call her about the check. He allegedly told her not to cash
the check because he had not been to the bank and he would
tel ephone her after he deposited his wage dividend check. She
denied that the debtor said anything about paying other debts
before paying her and denied that she told the debtor she was
going on a trip or that she went on a trip at that tine.
Plaintiff admtted that nothing prevented her from presenting

the check to the bank for paynent, but testified that she never

®Both plaintiff and debtor testified that because Eastman
together with its subsidiaries is the largest enployer in
Ki ngsport, Tennessee, the annual wage dividend declaration is
al ways front page news.
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did so out of her feelings for the debtor.

Regardl ess of which version of the telephone call is
accurate, there was no change in plaintiff’s behavior toward the
debtor despite his failure to repay plaintiff from his wage
di vi dend. Plaintiff testified that she and the debtor renained
good friends until she sued him in January 1997 to collect on
t he | oan. Debt or gave the plaintiff a wedding present when she
married in June of 1996 and plaintiff attended the wedding of
the debtor’'s son in Decenber 1996. Furthernore, plaintiff
admtted in her deposition that the first tinme she nade any
demand on the debtor for repaynent of the loan was in Cctober
1996, when she tel ephoned the debtor and asked if he could repay
her $1,000.00 at that tinme since she was planning a trinp.

The nmere fact that the debtor failed to repay the plaintiff

with his dividend check does not ipso facto establish the
necessary elenments of 8§ 523(a)(2)(A). See 4 Co.LlER ON BankrupTCY
523.08[1][d] (15th ed. rev. 1998). It nust be proven that at
the tinme of the representation, the debtor had no intention to
repay plaintiff from his wage dividend and that he nade the
representation with the intent to deceive.

Whet her a debtor possessed an intent to defraud a

creditor wthin the scope of § 523(a)(2)(A) is
neasured by a subjective standard ...

12



...[T]he proper inquiry to determne a debtor’s
fraudulent intent is whether the debtor subjectively

i ntended to repay the debt.

: Thus, a debtor’s intention—er [|ack

t hereof —aAust be ascertained by the totality of the

circunstances. [Citation omtted.]

“What courts need to do is determ ne whether

all the evidence leads to the conclusion that it is

nore probable than not that the debtor had the

requisite fraudulent intent ....” [Ctation omtted.]
In re Rembert, _ F.2d __ , 1998 W. 161706 at *2-4.

Based on a consideration of the totality of t he
circunstances, the court is firmy convinced that the debtor was
sincere when he told the plaintiff he would repay her from his
wage dividend. In fact, the only evidence that the plaintiff
could point to when asked why she thought the debtor had
defrauded her was that he had failed to repay her and that she
did not know about all of the debt the debtor was carrying. As
wll be discussed nore fully below, the debtor did not
anticipate that his financial problems would continue to
escal ate and prevent him from paying plaintiff as he prom sed.
A good faith promse to pay which a borrower is unable to keep
due to a financial collapse does not provide a basis for fraud.

See, e.g., Mson Lunber Co. v. Martin (In re Mrtin), 70 B.R

146 (Bankr. MD. Ala. 1987). Accordingly, plaintiff’'s cause of

action seeking to deny dischargeability of the debt owed to her

13



by the debtor will be dism ssed.

[,

11 U.S.C § 727(a)(5) provides that “[t]he court shall grant
the debtor a discharge, unless ... the debtor has failed to
explain satisfactorily, before determnation of denial of
di scharge under this paragraph, any |loss of assets or deficiency
of assets to neet the debtor’s liabilities.” Rule 4005 of the
Federal Rules of Bankruptcy Procedure places the burden squarely
upon the creditor objecting to discharge to prove the debtor is
not entitled to a discharge. Li ke issues of dischargeability,
exceptions to discharge wunder 8 727 require proof by a
preponderance of the evidence. See Barcl ays/ Amreri can Busi ness
Credit, Inc. v. Adans (In re Adanms), 31 F.3d 389, 394 (6th Gr.
1994), cert. denied, Adans v. Barclays Anerican Business Credit,
Inc., 513 U. S. 1111, 115 S. C. 903 (1995).

Once a party objecting to discharge has net the initial
burden of proving the disappearance or shortage of assets, the
burden shifts to the debtor to explain satisfactorily the |oss
of the particular assets. Forbes v. Dixon (In re Dixon), 884
F.2d 578, 1989 W. 100068 (6th Cir. 1989)(unpublished). *“A
debtor’s explanation for the loss or deficiency need not be

meritorious but nust convince the judge that the debtor has not
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hi dden or inproperly shielded assets.” Krohn v. Cromer (In re
Cromer), 214 B.R 86, 95 (Bankr. E.D.N. Y. 1997). See also Lini,
Inc. v. Schachter (In re Schachter), 214 B.R 767, 774 (Bankr
E.D. Pa. 1997)(8 727(a)(5) is an easy ground for an honest
debtor to overcone since it is confined to those instances where
the debtor offers no credible explanation for the loss or
deficiency of assets).

Plaintiff asserts that the debtor has failed to explain
satisfactorily where his noney went and why he was unable to pay
his obligations. She notes that debtor’s 1995 and 1996 i ncones
respectively were $39,703.92 and $46,279.77 and that his wife's
income in 1996 was $15, 600.00, but that the debtor’s bills were
not paid regularly for nore than one year prepetition. She also
asserts that in the year preceding the filing of his bankruptcy
the debtor habitually wthdrew significant suns of noney from
his bank account, sonetimes over $1,000.00 a nonth, but has
failed to explain the use of this cash.

Contrary to plaintiff’s allegations, the debtor’s use of his
income and his inability to satisfy his obligations from this
income were sufficiently explained. It nust first be noted that
the debtor and his wife kept their inconmes separated although
both contributed all of their income to famly expenses. Ms.

Gentry’s incone covered groceries, one nonthly car paynent, a

15



coupl e of her personal credit accounts, and various expenses for
their two sons. The debtor was responsible for all other
househol d expenses. After deductions from his gross incone for
heal th insurance, car | oans, and pension account |oans, the
debtor’s nonthly take-home pay excluding his annual wage
di vidend averaged $1,213.36 a nonth in 1995 and $1, 323.23 per
nonth in 1996. These wages did not stretch far enough to cover
all of the debtor’s expenses.

By 1995, the debtor was clearly in financial distress due
to costs associated with caring for his termmnally ill nother
who suffered from |liver and colon cancer. The debtor’s nother
lived with himand his wife for five years prior to her death on
the day before Thanksgiving 1995, and required constant care
much of which was not covered by health insurance. The debtor
testified that he paid $200.00 per week for a wonman to care for
his nmother while he and his wife were at work and paid for a
registered nurse to visit his nother daily. Appr oxi mately one
nmonth before her death, debtor’'s nother had a cerebra
henorrhage which required her to be placed in a nursing hone
with a portion of the expense being borne by the debtor.

In addition to the expenses incurred to care for his nother,
debtor was also trying to pay normal househol d expenses such as

the nortgage on his hone, wutilities, and car and honeowners
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i nsur ance. He supported one son in college from 1992 through
the summer of 1996, and then his younger son when he started
col l ege beginning in August 1996, at a tuition cost of $3,600.00
per senester plus books. The debtor’s financial difficulties
wer e exasperated when his wife lost her job in 1995, and he had
to assunme for a period of tinme the expenses which his w fe had
previously been paying. Wen Ms. Centry eventually returned to
wor k, she did so at a nmuch | ower hourly wage.

The state of the debtor’s crunbling finances during this
time is shown by an exam nation of the debtor’s checki ng account
st at enent s. Beginning in April 1995, shortly before the first
|l oan fromthe plaintiff to the debtor, he began incurring |arge
overdraft and returned (i.e., nonsufficient funds or NSF) check
char ges. The account statenents evidence that overdraft and
returned check charges of $240.00 were incurred in April 1995,
$260.00 in overdraft and returned check charges in My, $380.00
in June, $100.00 in July, $300.00 in August, $660.00 in
Sept enber, $240.00 in Cctober, $140.00 in November, and $320.00
i n Decenber 1995. Smal| overdraft charges were also occurring
on occasion in the bank account the debtor maintained with his
not her, with $20.00 being charged by the bank in My 1995, and
$120. 00 in August 1995.

These overdrafts continued into 1996. The February 1996

17



bank statement shows overdraft and returned check charges
totaling $220.00 in January and the March statenment discloses
simlar charges of $240.00 in February. The overdrafts stopped
for a while after the debtor’s annual wage dividend check was
deposited in March, but resuned in July 1996, with overdraft and
returned check charges in that nmonth of $200. 00. Charges in
August were $120.00, Septenber charges were $100.00, Cctober
charges were $200.00, Novenber bank charges were $220.00, and
Decenber 1996 overdraft and return check charges totaled
$180.00. The debtor testified that because of his many returned
checks, the water and phone conpanies would only accept paynent
fromhimin cash

Exhi bit 20, which was conpiled by the plaintiff from the

debtor’s bank statenments, reveals that as early as February
1995, the debtor was doing business wth *“checks-into-cash”
provi ders whereby a person borrows noney by giving the provider
a personal check and in return receives cash for a sumless than
the amount of the check with the difference being the fee or
interest earned by the provider. The provider then holds the
check for fourteen days at which tinme the borrower redeens the
check by paying the provider the face amount of the check in
cash. If the borrower does not have the necessary funds to

redeem the check at the end of the redenption period, the check

18



may be extended another two weeks upon the paynent of an
addi ti onal fee. There is no limt on the nunber of tinmes that
a borrower can obtain extensions as |long as the necessary fee is
pai d each tine.

The debtor testified that by OCctober 1996, when, in his
words, “things really began to get bad,” he was deeply in debt
to eight check cashing service providers “owing every one up and
down Stone Drive.” The debtor explained that because he did not
have the noney to redeem his checks from these providers, it was
necessary for himto make the rounds to the different providers
every two weeks in order to pay each the requisite renewal fee,
whi ch ranged from $40.00 to $120. 00. The court notes that the
debtor’s 1995 and 1996 bank statenments reveal that anywhere from
three to nine times a nonth the debtor obtained a *quick
statenment” from the bank to |learn his bank balance at a charge
of $1.00 per statenent. The debtor’s constant need to ascertain
his bank balance illustrates the precarious nature of the
debtor’s finances as he struggled to satisfy the cash demands of
his various creditors.

The bottom line is that there is no indication whatsoever
that the debtor has hidden or inproperly shielded his assets.
It is not surprising that the debtor averaged cash w thdrawal s

of several hundred dollars per nonth in 1996 since his renewa
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fees to checks-into-cash establishnents which had to be paid in
cash were running in the hundreds of dollars every two weeks and
the debtor was required to pay his utilities in cash rather than
by check. The court is convinced that M. Gentry is an honest
debtor, who has satisfactorily explained the use of his incone
in the year prior to the filing of his bankruptcy petition and
his inability to neet all of his financial obligations.
Accordingly, the court finds no basis for a denial of discharge

under 8§ 727(a)(5).

V.

11 U S. C 8§ 727(a)(4)(A provides that “[t]he court shall

grant the debtor a discharge, unless ... the debtor know ngly
and fraudulently, in or in connection with the case ... nmade a
false oath or account.” To deny a discharge under this

subsection, plaintiff nust prove that the debtor mde a
statenment under oath, which he knew to be false, with the intent
to defraud creditors and which related materially to the
bankruptcy case. See, e.g., Mntey v. Miletta (In re Miletta),
159 B.R 108, 112 (Bankr. D. Conn. 1993). In her pretrial
st at enent plaintiff al | eges t hat t he debt or vi ol at ed
8§ 727(a)(4) in the follow ng respects:

(1) I'n response to Question 3 of the “STATEMENT OF FI NANCI AL
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AFFAIRS,” the debtor failed to disclose that on or about
February 5, 1997, he paid D scover Card and Sears the suns of
$2,200. 00 and $1, 400. 00 respectively from the honme nortgage | oan
that he obtained from Eastman Credit Union. The debtor also

failed to disclose in response to Question 7 that on January 1,

1997, he paid $624.00 for his adult son’s health insurance.
Plaintiff asserts that the debtor also failed to disclose both
itenms of information in the deposition he gave on June 10, 1997.

(2) In “SCHEDULE A-REAL PROPERTY,” the debtor Ilisted the
total market value of his residence at $43,400.00, even though
he signed an agreenent to purchase the house for $58, 755.62, the
| oan application reflected a value of $85,000.00, the house is
insured for $93,000.00, and in his deposition he opined that his
home was worth $60, 000. 00 to $61, 000. 00.

(3) In response to Iltem 2 on “SCHEDULE B—PERSONAL PROPERTY, ”
the debtor stated that on March 18, 1997, he had $30.95 in his
bank checki ng account even though he actually had $2,044.91 in
the account on that day.

(4) In Schedule B, the debtor listed $1,100.00 as the total
value of his personal property, with the exclusion of checking
accounts, vehicles, an wunliquidated claim and pension, even
t hough he had insurance on his household personalty in the face

anount of $69, 750. 00.
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(5) The only pension or profit sharing account listed by the
debtor in response to |tem 11 of Schedule B was an “Eastmn
pension” with a stated narket value of $4,271.00. However, the
debtor had three pension and profit sharing accounts: a savings
and investrment plan (SIP) worth $1,096.78, an enployee stock
owner ship account (EIP/ESOP) with a value of $10,876.11, and a
lunp sum retirenent account known as HRAP with a value of
$220,335.00 as of January 1, 1998. Plaintiff also notes that
the debtor is eligible for retirenent either imediately or in
the very near future.

(6) The debtor listed an obligation to Discover Card in
“ SCHEDULE F—CREDI TORS HOLDI NG UNSECURED NONPRIORITY CLAI MW
even though the debt had been paid in full on or about February
5, 1997, and thus was not a liability of the debtor at the tine
of his bankruptcy filing.

(7) I'n “SCHEDULE | —€URRENT | NCOVE OF | NDI VI DUAL DEBTOR,” the
debtor listed his nmonthly wages as $3,271.67 which if multiplied
by twelve produces an annual inconme of $39, 260.00. However ,
debtor’s income in 1996 and 1997 was $46,279.77 and $43, 895. 08
respectively.

(8) In *“SCHEDULE J—CURRENT EXPENDI TURES OF | NDI VI DUAL
DEBTOR,” the debtor listed as a budget item $410.00 per nonth

for his son's college tuition even though the son was not
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attendi ng col | ege when the bankruptcy case was fil ed.

Before addressing these allegations individually, it is
important to note the events of the three nonths prior to the
debtor’s bankruptcy filing on March 21, 1997. By QOctober 1996
the debtor was in severe financial distress: bank overdraft and
returned check charges were running $200.00 a nonth; eight
deferred service providers were being paid renewal fees
bi weekly; the debtor’s second son was in college; the debtor had
made no nortgage paynents on his hone all year; and plaintiff
had requested paynent of $1,000.00 of her |oan. The debt or
testified that he began losing weight and feeling tired and
stressed all the tine. In Decenber 1996, after the debtor’s
ol der son was nmarried and expecting a child, it was |earned that
the three nonth old fetus had an open spine and thus had to be
abort ed. On Friday, Decenber 27, 1996, the debtor had such a
severe headache that his wife took himto the hospital energency
room where he received nedication and spent the weekend at hone
i n bed. On Monday, Decenber 30, 1996, the debtor becane dizzy
while at work, started having pain in the back of his head, and
coll apsed down a flight of stairs. He was taken to the hospita
by anbulance and diagnosed wth severe depression, panic
anxi ety, and chem cal i nbal ance. The debtor’'s wife testified

that after being notified of her husband s coll apse, she went to
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the hospital where she found himrolled up in a ball, talking
i ncoherently, and unable to recognize her. In layman’s terns,
the debtor had a nervous breakdown which according to his
doctors had been brought on by fatigue and stress. M. Centry
was released from the hospital on Thursday, January 2, 1997,
four days after his adm ssion, but did not return to work until
March 24, 1997.

Prior to her husband’s admssion to the hospital, Ms.
Gentry knew nothing about his financial problens. The debt or
paid the household bills and personally maintained the checking
account. In fact it was a household rule that only the debtor
could renove the mail from the mail box. What Ms. Centry
t hought was a stable financial picture crunbled when the debtor
was no |longer able to keep his creditors at bay. During the
debtor’s brief hospital stay, his son's car was repossessed,
bill collectors cane to the hospital denmanding paynent, and
check cashing providers began <calling the Gentrys  hone,
threatening to have the debtor arrested for nonpaynent. Al arned
by the onslaught of collection action, Ms. Gentry telephoned
F.T.B. Mrtgage Services, their hone nortgage holder, on New
Year's Eve, the day after the debtor’s hospital adm ssion, to
inquire as to the paynment status of their nortgage. She |earned

that unbeknownst to her the nortgage holder had foreclosed in
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Sept enber and that they were soon to be evicted fromtheir hone.
After being advised by a friend that there were persons at
Eastman Credit Union who mght could help her, Ms. Gentry
gathered all of the letters, bills, and docunents from her
husband’s desk and took them to the credit wunion where she
spread the three full bags of correspondence on the conference
table. Upon sorting through the docunentation and anal yzing the
Gentrys’ financial situation, the credit union telephoned Ms.
Gentry on the day after she got her husband out of the hospital,
and advised her that it could give thema loan in the anount of
$5, 000. 00 using the couple’ s 1987 Mazda autonobile as collateral
since it was alnost paid off. They told her, however, that it
was necessary for both her and the debtor to cone to the credit
union and sign the requisite paperwork. Ms. Centry testified
that she | oaded her husband in the car, even though he was still
heavily nedicated, took him to Eastman Credit Union and upon
obtaining the |oan proceeds, drove around to all of the check
cashi ng places and busi nesses hol ding NSF checks she knew of to
repay them Her information at the tine was based on tel ephone
calls and letters she had found in the debtor’s desk since the
debtor was in no condition to answer any questions and Ms.
Gentry had been cautioned by her husband’s doctors not to

di scuss finances with him Ms. Centry testified that she was
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able to redeem checks at six check cashing places and replace
nine insufficient funds checks that day, and that while she took
care of all of the check cashing providers, the bounced checks
continued to cone in for sone time, eventually totaling about
$2,000.00. Ms. Centry testified that she took the remainder of
the | oan proceeds as far as they would go, paying two nonths of
water and electric bills, telephone bills, garbage collection
bills, and insurance prem uns, having |learning that the debtor
had all owed their autonobile and homeowners’ insurance to expire
sone tine previously. Unfortunately, there was not sufficient
funds to enable the Gentrys’ younger son to return to college in
January for the wnter senester. Instead, he stayed hone to
take care for his father and worked part tine at a |andscape
nursery.

Eastman Credit Union also came through for the Gentrys with
respect to their honme by extending them a loan for the
repurchase of their residence from F.T.B. Mrtgages Services.
Ms. Centry testified that she did not know until the day before
the | oan docunentation was signed on February 5, 1997, that they
would be able to stop the scheduled eviction and save their
hore.

Notw t hstanding the close friendship between plaintiff and

the debtor, she filed her collection suit against himon January
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7, 1997, five days after he was released fromthe hospital. The
first hearing set for January 29, 1997, was rescheduled for
February 12, 1997, at the debtor’'s request due to his ill
heal t h. VWen the parties net in court on the twelfth, debtor
offered to repay her at the rate of $50.00 to $100.00 a nonth,
stating that this was all he could afford. Plaintiff refused
the offer. Also during this tine, the debtor was sued by Indian
Ri dge Animal Hospital for collection of a veterinarian bill. A
judgnment in the anmount of $220.80 was subsequently rendered
agai nst the debtor.

The court will first address plaintiff’s allegation that the

debtor failed to disclose in response to Question 3 the paynents

to Sears and Discover Card aggregating nore than $600.00 in the
90 days preceding his bankruptcy filing. Plaintiff notes that

Exhibit 14, which is the settlenent statenent dated February 5,

1997, for the Gentrys’ loan to repurchase their hone, indicates
that the sums of $1,400.00 and $2,200.00 were disbursed to Sears
and Di scover Card, respectively, out of the |oan proceeds. Ms.
Gentry testified, however, that checks in these anmounts were
witten payable to these creditors or the Gentrys in the
alternative, and that rather than disbursing the checks to these
creditors, she cashed the checks and paid only $900.00 to Sears,

using the remainder to pay the bills that continued to cone in,
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to buy new tires, and to pay for a new clutch for one of their
autonobi l es. The debtor testified that he did not disclose the
$900. 00 paynent to Sears in his Statenent of Financial Affairs
because he did not know about it. Ms. Gentry testified that
after her husband becane ill, she did not discuss finances wth
him unless it was absolutely necessary since she was trying to
get him well so he could return to work and he would becone
agi tated whenever finances were discussed. Furthernore, the
testinony established that the Sears account was in Ms.
Gentry’s nane only. Because both the debtor and his wife were
extrenmely credible and there was no evidence contradicting their
testinony with respect to these matters, plaintiff’'s allegations
that the debtor knowingly and fraudulently failed to disclose
paynents to Sears and Di scover Card are w thout nerit.

Wth respect to the debtor’s failure to disclose in response

to Question 7 of the Statement of Financial Affairs that he paid
a $624.00 health insurance premium for his adult son in January
1997, the debtor testified that it did not occur to him that
this was a gift that needed to be disclosed since his son was
unmarried and still living at hone at the tinme the debtor was
billed for the prem um Wiile technically the paynment was a
gift that should have been disclosed, there is no evidence that

the debtor intentionally omtted this information wth the
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intent to defraud his creditors.

Regarding the proper valuation of the Gentrys’ hone, the
debtor testified that he was unaware of the value for which his
wife had insured the real property since she obtained this
i nsurance while he was still in the hospital. He stated that
the value he placed on his hone in Schedule A was obtained from
Form 1099- A which had been sent to the Internal Revenue Service
by F.T.B. Mrtgage Services. This form indicated that on
Sept enmber 26, 1996, when F.T.B. Mrtgage Services acquired the
property from the debtor and his wife in foreclosure, the fair
market value of the property was $43,400.00. The debtor
testified that he thought that this was the appropriate value
for himto use since it was the value set forth in an official
docunent, even though he personally believed that the house was
worth $60, 000. 00. Wth regard to the $85,000.00 valuation set
forth in the loan application of February 5, 1997, Ms. Gentry
testified that Eastman Credit Union had placed this value on the
property to enable them to borrow as nuch as possible and that
she had no idea how nmuch noney she would receive from the | oan
until the day of the |oan closing. In response to questioning
from plaintiff’s counsel, Ms. Gentry admtted that she
di sagreed with the credit wunion’s valuation, but signed the

application neverthel ess, explaining that when you are desperate
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and trying to save your hone you will just about sign anything.

The <court is not persuaded that the debtor knew the
val uation which he placed in his schedules was false or that the
val uation was nade with the intent to defraud his creditors. It
was not unreasonable for the debtor to conclude that the
valuation submtted to the Internal Revenue Service by his
nortgage holder was the “official” value or one that had sone
| egal signi ficance, regardl ess of whet her he personally
di sagreed with the valuation. Furt hernore, notw thstanding all
of the different wvaluations that were referenced by the
plaintiff as evidence that the debtor’s scheduled value was
incorrect, there is no indication that any of them were based on
an apprai sal such that the debtor should have given nore wei ght
to that particular valuation rather than the one set forth in
the IRS form In the court’s view, the best evidence of
valuation was the price the debtors paid F.T.B. Mrtgage
Services on February 5, 1997, to repurchase their hone,
$58, 755. 62, especially in light of the pictures introduced into
evidence showing the dilapidated condition of the house.
Finally, only if the extrenely high valuations were correct
woul d the debtor benefit from a msrepresentation as to value
since Eastman Credit Union has a lien on the residence to secure

a debt of $63, 000. 00. From the evidence submtted to the court,
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t hese hi gh val uati ons seem unlikely to be accur at e.
Accordingly, the court concludes that the debtor’s schedul ed
real property valuation does not constitute a knowing and
fraudul ent fal se oath.

The court reaches a simlar conclusion regarding the
checki ng account balance set forth by the debtor in Schedul e B.
The debtor testified that his attorney gave him copies of the
bankruptcy schedules to fill out and return to be typed. On
March 10, 1997, the day debtor was conpleting his schedul es, he
went to his bank and obtained a quick statenent to ascertain the
bank bal ance. It was this anmount that the debtor placed in his
schedul es and debtor testified that it did not occur to himto
obtai n an updated bal ance when he went to his lawer’s office on
March 18, 1997, to sign the typed forns. Again, the court found
the debtor to be credible and there is no evidence that would
| ead the court to believe that the debtor intentionally included
a false anobunt on his schedules with the intent to defraud his
creditors. Furthernore, there was no prejudice to creditors
fromthe msinformation since the correct anmount in the debtor’s
bank account on March 18, 1997, would also come wthin the
debtor’ s avail abl e personal property exenption.

Wth regard to the alleged inaccurate valuation of the

debtor’s household goods and furnishings, the only evidence
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presented which would contradict the debtor’s valuation of
$1,100.00 was the value for which the personalty was insured
This evidence alone does not establish the falsity of the
debtor’s valuation since insurance of this type is wusually
repl acenent val ue rather than current narket val ue. The debt or
testified that he was advised to value the assets at what he
t hought he could sell them for and had discussed the value of
many of the itenms with his wife to |learn how | ong they had owned
the articles, their purchase prices, and her opinion of value.
The court is not persuaded that the values scheduled by the
debtor are false and therefore they do not provide a basis for
a deni al of discharge under 8§ 727(a)(5).

The court is sonmewhat disturbed by the debtor’s failure to
fully disclose in his original schedules all of his interests in
pension and profit sharing plans, even though these interests
are exenpt fromthe clains of creditors. On February 24, 1998,
the day before trial, the debtor did file an amended Schedul e B,
setting forth all three of his pension and retirenent accounts.
The debtor testified that he knew at the tinme he conpleted his
original schedules that he had three separate pension accounts,
his SIP, ESOP, and HRAP. The “Eastman pension” listed in his
original schedules was the SIP and the ESOP accounts added

together and divided by two since it was understanding that his
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wife has one-half interest in the funds. The debtor testified

that before filling out his schedules, he obtained a statenent
from his enployer showing the exact anmount in these two
accounts. He stated that it did not occur to him to schedul e

his lunp sum retirenment account, the HRAP, because he nakes no
contribution to this account and is not eligible to receive any
of the benefits until retirenent, although he admtted on cross-
exam nation that he knew his interest in the account was vested.

Wiile the debtor’s Schedule B was false in the sense that
it failed to disclose specifically all of the debtor’s
retirenent accounts, there is no evidence that the information
was purposely not revealed so that creditors could be defrauded.
Accordingly, the court finds no basis for a denial of discharge
under 8§ 727(a)(5) based on these om ssions.

Plaintiff’s allegation that the debtor knowi ngly and
fraudul ently scheduled a debt to Discover Card even though the
debt had been paid in full prior to bankruptcy is wthout
foundation. The evidence undi sputedly established that Di scover

Card had not been paid out of the l[oan from Eastman Credit Union

and that the debt was still ow ng when the debtor commenced his
bankruptcy proceedi ng. The debt was therefore properly
schedul ed.

Wth respect to the allegation that debtor falsely |isted
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his nonthly incone in Schedule | because the amount listed if
multiplied by twelve would equal annual incone of $39,260.00
when in fact the debtor’s 1996 incone was $46, 279.77, again the
evidence reveals no intent to mslead or defraud. The debtor
testified that to arrive at his nonthly incone, he took the base
rate of pay on his last pay statenent, nultiplied it by 26 since
he is paid biweekly, and then divided this amount by twelve to
produce a nonthly current incone figure. The debtor stated that
he did not add any additional amunt for the annual wage
dividend since these bonuses are not guaranteed, although
admttedly they have always been given albeit 1in varying
amount s. Wiile the debtor correctly conputed his current
nonthly incone, the possibility of the bonus should have been
di sclosed in answer to the question at the end of Schedule I,
which asks if any increase or decrease of nore than 10% is
anticipated wthin the vyear followng the date of filing.
Nonet hel ess, the debtor’s failure to list this information
appears unintentional. The debtor appeared sincere in his
efforts to properly and accurately prepare his schedul es and the
absence of any intent to mslead in this regard is indicated by
the fact that the debtor accurately |isted his annual incone,
i ncluding the wage dividends, for the two years preceding the

filing of his petition in response to Question 1 of the
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Statement of Financial Affairs.

The debtor’s inclusion of $410.00 for his son’s tuition as
a current expenditure was not inproper even though the debtor’s
son was not currently a student at the tine the bankruptcy case
was fil ed. The son had been in college prior to the debtor’s
i1l ness and had planned to return in January 1997, but did not
do so because of lack of noney and his father’s ill health. The
son resuned college in April 1997, but at a local comunity
coll ege, rather than at Linestone College, the private school he
had attended in the fall. The $410. 00 anobunt schedul ed by the
debtor as a nonthly expense was based on the suns the debtor had
previously paid for his son to attend Linmestone College, wth
this nunber divided by twelve. The debtor testified that he
hoped his son would return to Linmestone College since he had
received a small soccer scholarship from the school. Al t hough
the debtor should have clearly delineated on Schedule J that the
nonthly tuition anmount was an anticipated expense rather than a
current one, the court finds no fraudulent intent from his nere

failure to do so.

V.
Lastly, the court turns to plaintiff’s notion to dismss

under 11 U S.C. 8§ 707(a) for lack of good faith. Section 707(a)

35



of the Bankruptcy Code provides that:
The court may dismss a case under this chapter only
after notice and a hearing and only for cause,
i ncl udi ng—
(1) unreasonable delay by the debtor that i's
prejudicial to creditors;
(2) nonpaynent of any fees or charges required under
chapter 123 of title 28, and
(3) failure of the debtor in a voluntary case to file,
within fifteen days or such additional tinme as the
court may allow after the filing of the petition
commenci ng such case, the information required by
paragraph (1) of section 521, but only on a notion by
the United States trustee
Al though lack of good faith is not specifically listed as
a ground for dismssal under 8 707(a), the Sixth Grcuit Court
of Appeals has recognized that the word “including” as used in
the preanble to 8 707(a) “is not neant to be a limting word”
and that grounds other than those delineated in the statute nay

provide a basis for dism ssal when cause exists. I ndus. Ins

Serv. Inc. v. Zick (In re Zck), 931 F.2d 1124, 1126 (6th Gr.
1991). In Zick, the court <concluded that a good faith
requirenment is inherent in the purposes of bankruptcy relief and
therefore “lack of good faith is a valid basis of decision in a
‘for cause’ dismssal by a bankruptcy court.” 1d. at 1127. As
such, the Sixth Crcuit upheld the bankruptcy court’s dism ssal
of the chapter 7 case which had been based on (1) the debtor’s
mani pul ations reducing his creditors to one; (2) the debtor’s

failure to nake significant lifestyle adjustnents or efforts to
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repay; (3) the fact that the petition was clearly filed in
response to a creditor obtaining a nediation award; and (4) the
unfairness of the debtor’s use of chapter 7 under the facts of

t he case. ld. at 1128. The Zick court cautioned, however,

t hat:

Di smssal based on lack of good faith must be
undertaken on an ad hoc basis. [Citation omtted.] It
shoul d be confined carefully and is generally utilized
only in those egregi ous cases that entail conceal ed or
m srepresented assets and/or sources of incone, and
excessive and conti nued expendi t ur es, | avi sh
lifestyle, and intention to avoid a |large single debt
based on conduct akin to fraud, m sconduct, or gross
negl i gence.

Id. at 1129.
In the instant case, plaintiff asserts that many of the

factors in Zick which led to a finding of bad faith are also

present herein. She alleges that by paying off nunerous
creditors prior to his bankruptcy filing and reaffirmng his
Eastman Credit Union obligations in the bankruptcy, the debtor
has manipulated his liabilities to only tw significant
obligations, the debt to the plaintiff and his nmother’s funera
bill. Plaintiff further contends that the debtor filed this
chapter 7 case in response to her judgnent and that both before
and after the judgnent date, the debtor mde no offers of
paynment and did not seek a “slow pay” order to pay the judgnent

in installnments in lieu of garnishment. Finally, plaintiff
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asserts that all of the allegations discussed above which form
the basis for her contention that discharge and dischargeability
should be denied also provide grounds for a finding of |ack of
good faith.

Contrary to plaintiff’s assertions, this case is conpletely
dissimlar from Zick. Zick’s $600,000.00 obligation to his
former enployer arose out of his malicious breach of a
nonconpetition agreenent. ld. at 1129. The debtor’s debts,
including those owed to plaintiff, arose from the financial
strain placed on the debtor and his famly by his termnally il
not her, rather than from conduct “akin to fraud, m sconduct, or
gross negligence.” Zick's chapter 7 case was filed solely to
avoi d paynent of the $600,000.00 nediation award and there was
no indication that Zick was otherw se experiencing financial
probl ens. Hs only other liabilities were debts to his wfe,
not her and attorney, the legitimcy of which was questioned by
the court since Zick failed to specify the exact basis of the
obl i gati ons. | d. Al t hough the present case was pronpted by
plaintiff’s judgnment and garnishnment, undisputedly the debtor
had been staggering under the weight of his financial problens
for sone tinme and was in legitimte need of bankruptcy relief.
Furthernmore, with nore than half of the debtor’s take-hone pay

being garnished by the plaintiff, the debtor was left wth
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insufficient funds to pay his other financial obligations and
take care of his famly. It is understandable why the debtor
bel i eved that he had no choice but to seek bankruptcy relief.

The fact that nunerous debts, other than that owed to the
plaintiff, were paid off by the debtor’s wife during the ninety
days prior to bankruptcy does not indicate a nmanipulation of
debts to avoid paying the plaintiff. There is no indication
that the debtor was planning to file bankruptcy and discharge
the obligation to the plaintiff at the tine these debts were
pai d. The mpjority of obligations paid were insufficient funds
checks with inplicit and, in sonme instances explicit, threat of
crim nal prosecution or paynent to various check cashing
authorities who were demandi ng paynment and charging interest at
astronom cal rates. G her debts were those which of their
nature demanded inmediate attention: past-due wutility bills,
homeowners’ and autonobile insurance, and needed car repairs.
Furthernore, it is not unusual, surprising, or suspicious that
the debtor reaffirmed the secured Eastman Credit  Union
obligations. Hones and cars are routinely reaffirmed in chapter
7 cases and the debtor may have felt indebted to the credit
union since it canme to his rescue to save his hone and to find
noney to satisfy pressing obligations.

Nor is there any indication in the present case of a |avish
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lifestyle or an absence of effort by the debtor to repay his
obl i gati ons. Zick lived in an affluent community, hi s
proprietorship income was $40,000.00 per nonth, and he had nade
no effort to repay the claim against him but instead sinply
filed bankruptcy as soon as judgnent was rendered. The debtor

on the other hand, has a very nodest hone, drives a ten-year-old
car, and only receives an average incone. He struggled at |east
two years to get out from under his debt before filing
bankruptcy, suffering a nervous breakdown from the strain of
living under such pressure. His efforts to resolve the famly’'s
financial difficulties were continued by Ms. GCentry after her
husband becane ill. Contrary to the plaintiff’s allegations,
these efforts included an attenpt to satisfy his obligation to
the plaintiff w thout the necessity of bankruptcy. Prior to the
consensual judgnment being entered, the debtor offered to repay
plaintiff at the rate of $50.00 to $100.00 a nonth and showed

her a list of his current bills and expenses to prove that was

all he could afford to pay at the tine. This offer was nade
when the debtor was still out of woirk due to his nedica
condition since the debtor did not return to work until March

24, 1997. Plaintiff rejected the offer stating that “it was
not hi ng.” Ms. Gentry testified that she offered to take on a

second job to repay the plaintiff but knew that she was unlikely
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to earn nore than an extra $100.00 per nonth, an anount which
plaintiff had already refused as being inadequate. The debtor
even talked to his psychol ogi st about a second job but was not
wel | enough to work his first one at the tine, so that option
was not feasible. He testified that he filed chapter 7 rather
than chapter 13 because his income was not very much, his wife’'s
enpl oynent was unstable, and she was scheduled to |ose her job
in March of 1998.

As a final note, the court would add that the Sixth Crcuit
Court of Appeals stated in Zick that in evaluating good faith
it found particular nerit in the “snell test” described in
Morgan Fiduciary, Ltd. v. CGtizens and Southern Int’l Bank, 95
B.R 232, 234 (S.D. Fla. 1988), even though the possibility of
appel l ate review necessitates that the objective factors relied
on by a bankruptcy court be set out in the court’s decision. In
Morgan, the district court cited with approval the bankruptcy

court’s coment that the bankruptcy petition “fail[ed] to pass

the “snell test,’” stating that:
The late Irwin Younger, possibly the best
| ect ur er—and, certainly t he nost enj oyabl e—en

principles of law to judges and | awers, observed that
the nost inportant item in the courtroom and all too
seldom used is the judge’'s nose. Any trial judge wll
inevitably cone to the conclusion on occasion that a
certain case or claim or defense has a bad odor.
Sinply put, a matter snells. Sonme snell so bad they
stink.
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Judge Cristol’s observati on t hat Mor gan’ s
bankruptcy petition “fails to pass the ‘snell test’”
is hardly the arbitrary, unsupportable conclusion
appel | ant asserts. The bankruptcy judge’s concl usion
is far from being nmerely a subjective ol factory whim
it is based on nunerous objective factors, mnmany of
whi ch were stated previously in this O der.

This Court finds Judge Cristol’s perception, and
candor in expressing it, is a sound exercise in
judicial decision-nmaking. Based on the record of the
objective factors supporting the bankruptcy judge's
deci sion, buttressed by the judge' s application of the
“smell test,” ... the judgnent of the bankruptcy court
I's hereby AFFIRMED .. ..

Morgan Fiduciary, Ltd., 95 B.R at 234.

Al'l of the evidence discussed above leads the court to the
overwhel m ng conclusion that the debtor filed his bankruptcy
petition in good faith. This conclusion is buttressed by the
court’s sense that there is no hint of a bad odor in this case.
The court found both the debtor and his wife to be highly
credi bl e, sincere and honest persons who have suffered
m sfortune in their lives and were in need of a financial fresh
start. The plaintiff, on the other hand, seened to be guided
nore by a desire for revenge due to the debtor’s inability to
repay her, rather than by a true belief that the debtor was
di shonest and undeserving of a fresh start. Her efforts in this
case which resulted in a full day trial for a relatively small

debt persuade the court that the plaintiff’s notive in pursuing

this proceeding and raising every conceivable ground for relief
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was to punish the debtor notw thstanding their many years of
friendship. In no respect does the present case represent an
“egregious case that entail[s] concealed or msrepresented
assets and/or sources of incone, and excessive and continued
expenditures, lavish lifestyle, and intention to avoid a |arge
singl e debt based on conduct akin to fraud, m sconduct, or gross
negli gence” as envisioned by the Sixth Circuit in Zick. The
court has no doubt that the plaintiff and everyone in the
courtroom hearing the evidence readily knew this. Accordi ngly,
the court holds that the plaintiff’s notion to dismss for |ack

of good faith is conpletely without nerit and should be denied.

VI .

The foregoing constitutes the court’s findings of facts and
concl usions of law pursuant to Fed. R Bankr. P. 7052. An order
will be entered contenporaneously wth the filing of this
menor andum opi ni on dism ssing the plaintiff’s anmended conpl ai nt.
An order wll also be entered in the debtor’s underlying
bankruptcy case denying the plaintiff’s notion to di sm ss.

ENTER May 1, 1998

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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